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1 Introduction

You should be familiar with the following areas:

e what constitutes an valid contract
e cffect of a void contract
e cffect of a voidable contract
o effect of an unenforceable contract
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1 Introduction
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You should be familiar with the following areas:
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e what constitutes a valid contract
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o effect of avoid contract
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o effect of avoidable contract
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o effect of a unenforceable contract
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Overview

The law of contract is of crucial importance in the legal management of
transactions and obligations in our economic system. Essentially, a contract is an
agreement between two or more parties that the law will enforce. Generally
speaking, damages (that is, compensation) are payable for loss suffered by one

party due to the non-performance (or poor performance) by the other party to the
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contract. Moreover, a party may (in appropriate circumstances) request a civil court

to order performance by the other party in default.
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Overview

Sz s
The law of contract is of crucial importance in thelegal management of
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transactions and obligations in our economic system Essentially, a contract
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is an agreement between two or more parties that thelaw will enforce
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Generally speaking, damages (thatis ,compensation) are payable for
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loss suffered by one party dueto the non — performance (or poor
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performance) by the other partyto the contract. Moreover, a party

gl hey % e S)E el K Gk

may (in appropriate circumstances) request acivil court to
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order performance by the other party in default.
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At common law (that is, judge made law), the same legal principles generally apply
to all types of contracts. Over time, the strict application of the common law has
become somewhat subdued by the principles of equity, designed by the courts to

restrain unconscionable contractual outcomes and promote justice.
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More recently, statute (that is, Parliament made law) has altered or replaced the
common law in relation to various aspects of contract law, in particular contracts

for consumer goods and services.
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At commonlaw (thatis ,judge made law) thesame legal principles
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unconscionable contractual outcomes and promote justice. More recently,
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statute (thatis, Parliament made law) hasaltered or replaced
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the common law in relation to various aspects of contract law,in particular
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contracts for consumer goods and services
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Terminology
Valid contract
A valid contract is a contract that the law will enforce and creates legal rights and

obligations. A contract valid ab initio (from the beginning) contains all the three

essential elements of formation:

e agreement (offer and acceptance);
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e intention (to be bound by the agreement);
e consideration (for example, the promise to pay for goods or services received).
In addition, a valid contract may have to be in writing to be legally valid (although
most contracts may be oral or a combination of oral and written words).
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Valid contract
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A valid contract is acontract that thelaw will enforce and creates
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legal rights and obligations. A contract valid ab initio (from the beginning)
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contains all thethree essential elements of formation:
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e agreement (offer and acceptance);
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e intention (tobebound by the agreement);
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In addition, avalid contract may haveto be inwriting

ol pedle e Syl el Ses Wb oasb oS
to be legally wvalid (although most contracts may be oral, or
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a combination of oral and written words).
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Void contract
A void contract lacks legal validity and does not create legal rights or obligations.

A contract that lacks one or more of the essential formation elements is void ab
initio (from the beginning). In other words, the law says that it is not, or never was

a valid contract.
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Void contract
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A void contract lacks legal validity and does not create legal rights or
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obligations. a contract that lacks one or moreof the essential formation
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elements is void abinitio (from the beginning). In other words, the law
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says that it is not, or never was, a valid contract.
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Voidable contract
A voidable contract is a valid contract that contains some defect in substance or in

its manner of formation that allows one party (or sometimes both parties) to rescind
it. A voidable contract remains valid and can create legal rights and obligations
until it is rescinded. The party with the right to rescind may lose that right by
affirmative conduct, or undue delay, or where the rights of an innocent third party

may be harmed.
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Voidable contract
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A voidable contract is avalid contract that contains some defect in
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substance or in its manner of formation that allows one party (or
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sometimes both parties) to rescind it. A voidable contract remains valid
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and can create legal rights and obligations until it isrescinded.

The party with therightto rescind may lose  that right by
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affirmative conduct, or undue delay, or where the rightsof an innocent
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third party may be harmed.
Unenforceable contract

An unenforceable contract is an otherwise valid contract that contains some
substantive, technical or procedural defect. Most commonly, such a contract is
illegal, either in its formation or its performance, as it offends either public policy
(the common law) or some statute. As a general rule, the law will not allow the
enforcement of such a contract (or may only allow the innocent party the right to
enforce). Alternatively, the law may determine that such is a contract is void (rather

than unenforceable) with the consequential loss of contractual rights.
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Unenforceable contract
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An unenforceable contract is an otherwise valid contract that contains
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some substantive, technical or procedural defect. Most commonly, such
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a contract is illegal, either inits formation or its performance, as it
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a general rule, the law will not allow the enforcement of such a contract
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(or may only allow theinnocent partythe rightto enforce). Alternatively,
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thelaw may determinethat such is a contract is void (rather than

unenforceable) with the consequential loss of contractual rights.
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2 Agreement

You should be familiar with the following areas:
*» what constitutes a valid offer

* termination of a valid offer

* what constitutes a valid acceptance

» certainty of terms and incomplete agreements
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2 agreement
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You should be familiar with the following areas:

sl sl T L 23 Gls o)

e what constitutes a valid offer
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e termination of a valid offer
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e what constitutes a valid acceptance

e certainty of terms and incomplete agreements
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Agreement is the first essential element of contract formation. A binding agreement

involves a meeting of the minds (consensus ad idem) and a contract may be

achieved by the acceptance of an offer.
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Agreement is the first essential element of contract formation. A binding
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agreement involves ameeting of the minds (consensus ad idem) and
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a contract may be achiéved by the acceptance of anoffer.
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Offer
Defining an ‘offer’

An offer may be described as a final statement or proposal by one person (offeror)
to another person (offeree). The statement or proposal is usually made on certain
terms and often follows a process of negotiation. In other words, an offer only
exists when there is nothing further to negotiate — either the offer is accepted or it is

rejected.
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Defining an ‘of fer
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Aﬁ offer may bedescribed as afinal statement or proposal by one
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person (offeror) to another person (offeree). The statement or proposal
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is usually made on certain terms and often follows aprocess of
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negotiation. In other words, an offer only  exists when there is nothing
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further to negotiate either the offer isaccepted or it is rejected.
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Whether a statement amounts to an offer depends upon whether the offeree would
reasonably interpret it as an offer. This is an objective test and not a subjective test
of what the actual offeree thought. There are a number of rules that have been

developed to assist in determining whether an offer has been made.
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Whether a statement amounts to an offer depends upon whether the offeree
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would reasonably interpret it as an offer. This is an objective test

and not asubjective test of what theactual offeree thought. There are
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anumber of rules thathave been developed to assist in determining whether
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an offer has been made.
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A valid offer:
» must be communicated by the offeror to the offeree;

* may be made to a particular person, a group of persons, or to the entire world;
* must be clear and unequivocal;
» must be distinguished from ‘mere puffs’, a request for further information, or an
‘invitation to treat’.
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